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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC18-00386 
CASE NAME: DUKES VS. MEURER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MERCHANTS BONDING 
* TENTATIVE RULING: * 
 

Before the Court is an unopposed motion for summary judgment, filed by defendant 
Merchants Bonding Company (“Merchants”).  

Merchants argues the statute of limitations bars plaintiff’s claims against it. Merchants 
provided the bond for defendant Katherine S. Meurer against errors and omissions she made 
in the course of her duties as a notary. Code of Civil Procedure section 338, subdivision (f), 
requires an action against a notary public on her bond, or in her official capacity, to be 
commenced within three years from the performance of the notarial act, or within one year from 
discovery of the facts giving rise to the action, whichever is later.  

The undisputed facts, including plaintiff’s own written correspondence to Merchants, 
show that the notarization occurred in 2012, that plaintiff discovered any relevant facts by late 
January 2015 or prior to that date, and that this case was not filed until February 2018. Because 
Merchants’ liability is based on plaintiff’s claims against the defendant Meurer, plaintiff’s case 
against Merchants is untimely. 
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Merchants has met its burden of showing that there is a complete defense to the action 
against it. (Code Civ. Proc., § 437c (p)(2).) The burden accordingly shifted to the plaintiff to 
show that a triable issue of one or more material facts. She has not done so. 

The motion for summary judgment is granted. Merchants shall prepare an appropriate 
form of judgment, separate from any order on the motion for summary judgment, circulate it for 
approval, and present it to the Court for signature. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00886 
CASE NAME: PATRICIA VAN WERT VS. BAY AREA RESTAURANTS 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY PATRICIA VAN WERT 
* TENTATIVE RULING: * 
 
 On May 2, 2018, Plaintiff, through her First Attorney (“Prior Counsel”), filed the 
Complaint in this action.  On July 3, 2018, Prior Counsel for Plaintiff filed an ex parte application 
for extension of time to serve the complaint.  On January 30, 2019, Prior Counsel for Plaintiff 
appeared and advised the court that no service had been effectuated.  On April 8, 2019, 
Prior Counsel for Plaintiff advised the court that a motion for publication for service was being 
prepared.  The hearing was continued to August 20, 2019 and the court set it for an order to 
show cause why the case should not be dismissed for failure to serve the defendant and 
prosecute the case.  On August 20, 2019, Prior Counsel advised the court that the “matter was 
out for service and Prior Counsel was in talks with 3d party.”  The further case management 
conference was set for December 17, 2019.  On December 17, 2019, counsel for Plaintiff failed 
to appear.  An order to show cause hearing was set for February 18, 2020 for counsel to show 
cause why he should not be sanctioned for failure to appear.   On February 18, 2020, Plaintiff’s 
Prior Counsel failed to appear and also failed to respond to the Court’s OSC.  Therefore, the 
case was dismissed with prejudice.   
 
 On November 9, 2020, plaintiff’s new counsel filed a motion to set aside the dismissal of 
the case pursuant to Code of Civil Procedure section 473, alleging that Prior Counsel had 
suffered from severe mental health issues which manifested in him neglecting his work, 
including this case. This was accompanied by a declaration from Prior Counsel averring to the 
nature and extent of his severe mental illness.  An additional declaration was filed by the plaintiff 
in this matter asserting that her Prior Counsel failed to communicate with her and failed to 
inform her that her case could be dismissed and, ultimately, was dismissed.   
The Code of Civil Procedure § 473 is a remedial statute intended to be liberally applied to 
achieve the objective of determining actions on their merits.  (Zamora v. Clayborn Contracting 
Group, Inc. (2002) 28 Cal.4th 249, 256.)  A motion to set aside a dismissal under § 473(b) is 
committed to the sound discretion of the Court, and any doubts in applying the statute are to be 
resolved in favor of the party seeking relief.  (See Austin v. Los Angeles Unified School District 
(2016) 244 Cal.App.4th 918, 929.)   
 
 Section 473(b) includes both a mandatory and a discretionary provision.  
The discretionary provision states in pertinent part that “[t]he court may, upon any terms as may 
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be just, relieve a party or his or her legal representative from a judgment, dismissal, order, or 
other proceeding taken against him or her through his or her mistake, inadvertence, surprise, 
or excusable neglect.”   The California courts have “consistently applied the discretionary relief 
provision of section 473 to voluntary judgments or dismissals.”   (Zamora v. Clayborn 
Contracting Group, Inc., 28 Cal.4th at 254.)  
 
 A party seeking relief under the discretionary provision must show it acted diligently in 
seeking relief from the dismissal and that the mistake or neglect was excusable, a phrase that 
the courts have interpreted to mean one that any reasonably prudent person might have made 
under the same or similar circumstances.  (Zamora, Id. at 258). 
  
 Mental or physical illness has been found to be good cause to set aside a dismissal or 
default judgment. (Sanchez v. Sanchez (1969) 273 Cal.App.2d 159, 161-164 [defendant's 
mental illness was satisfactory excuse warranting vacatur of default judgment]; Evry v. Tremble 
(1957) 154 Cal.App.2d 444, 446-449 [defendant's rheumatic fever and corresponding physical 
symptoms constituted satisfactory excuse justifying vacatur of default judgment]; see Shapiro v. 
Clark (2008) 164 Cal.App.4th 1128, 1142 ["The fact that the defendant ... was under medical 
treatment, including heavy doses of a well-known sedative, certainly supported ... a finding" of 
excuse in a proceeding to vacate a default and default judgment].).  Therefore, the motion to 
vacate the dismissal is GRANTED. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-00946 
CASE NAME: TRAVELERS PROPERTY VS. ICON COMMERCIAL 
HEARING ON MOTION THAT MATTERS BE DEEMED ADMITTED  (Set 1) 
FILED BY AMERICAN CONTRACTORS INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 
This motion was withdrawn. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-00386 
CASE NAME: BRAGGS VS. THOMPSON 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY TERRANCE THOMPSON, ANTOINETTE THOMPSON 
* TENTATIVE RULING: * 
 
            Defendants Terrance Thompson and Donna Thompson’s demurrer to the Second 

Amended Complaint is continued to April 5, 2021.   

 Plaintiffs’ counsel, Broderick Brown, declares he was not served with the demurrer to the 

Second Amended Complaint. While Defendants filed the demurrer on January 20, 2021, there is 

no Proof of Service of the demurrer in the Court’s file.  The Court may not proceed with hearing 
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on this motion without proper notice to responding party.  (See CCP § 1013a; California Rules of 

Court, Rule 1.21; Contra Costa Superior Court, Local Rules 3.42 and 3.42.)   

 Additionally, Defendants must properly comply with CCP § 430.41.  CCP § 430.41 

provides in part: “Before filing a demurrer pursuant to this chapter, the demurring party shall 

meet and confer in person or by telephone with the party who filed the pleading that is subject to 

demurrer for the purpose of determining whether an agreement can be reached that would 

resolve the objections to be raised in the demurrer.” 

 

   Defendants must file a declaration attesting to their meet and confer efforts. Although 

Defendants mention on page 5 of the Memorandum of Points and Authorities, that Antoinette 

called Plaintiff’s counsel on January 7, 2021 to meet and confer, without success, that is 

insufficient to comply with the statute.  CCP § 430.41(a)(3) provides: 

 

The demurring party shall file and serve with the demurrer a declaration stating 
either of the following: 

(A) The means by which the demurring party met and conferred with the party 
who filed the pleading subject to demurrer, and that the parties did not reach an 
agreement resolving the objections raised in the demurrer. 

(B) That the party who filed the pleading subject to demurrer failed to respond to 
the meet and confer request of the demurring party or otherwise failed to meet 
and confer in good faith. 

 

 If, after meeting and conferring, Defendants determine no change is required to the 

demurrer on file, Defendants shall serve the demurrer and supporting papers at least 16 court 

days before the continued hearing date. If the parties resolve some objections during the meet 

and confer process, Defendants shall file and serve the amended demurrer at least 16 court 

days before the hearing. Plaintiff’s Opposition shall be filed and served at least 9 court days 

before the hearing.  Reply is due at least five court days before the hearing.  (CCP § 1005.) 

 

  

 5.  TIME:  9:00   CASE#: MSL19-01790 
CASE NAME: AMERICAN EXPRESS VS. WETTERAU 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On September 12, 2019, the parties 
agreed to a stipulated settlement of the case.  The Court dismissed the case on October 8, 2019 
and retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure § 664.6. 
Defendant agreed to pay Plaintiff a reduced amount - the principal sum of $6,840.00 inclusive of 
court costs. Upon default, Defendant would be responsible for the entire balance owed 
($10,783.01), less any payments made to date.   Defendant has paid a total of $2,565.00.  
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The balance now due is the principal sum of $8,218.01 plus the court costs of $515.50 for a total 
of $8,743.01.  All conditions for a judgment pursuant to § 664.6 have been met and the court will 
sign the entry of judgment for $8743.01. 
 

  

 6.  TIME:  9:00   CASE#: MSL19-02506 
CASE NAME: AMERICAN EXPRESS VS. PHALLY BAN 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated judgment.  On August 6, 2019, the defendant 
signed the stipulated judgment and the Court dismissed the case on October 8, 2019 and 
retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure § 664.6. 
Defendant agreed to pay Plaintiff the principal sum of $8,511.93. Defendant has paid a total of 
$275.00.  The balance now due is the principal sum of $8,236.93 plus the court costs of $370.00 
for a total of $8,606.93.  All conditions for a judgment pursuant to § 664.6 have been met and 
the court will sign the entry of judgment for $8,606.93. 
 

  

 7.  TIME:  9:00   CASE#: MSL19-04342 
CASE NAME: OPTIO SOLUTIONS VS. FOSTER 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY OPTIO SOLUTIONS, LLC 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On July 29, 2019, the parties agreed to 
a stipulated settlement of the case.  The Court dismissed the case on September 28, 2020 and 
retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure § 664.6. 
Defendant agreed to pay Plaintiff a total of $7,063.50.  Defendant further agreed to pay Civil 
code § 1719 damages of $4,500 plus court costs. Defendant has paid a total of $3,500.00.  
The balance now due is the principal sum of $3,000.00 plus statutory damages of $4,500 and 
court costs.  The court disallows the $94 cost attributed to Court call. The remaining court costs 
are $933.50.  All conditions for a judgment pursuant to § 664.6 have been met and the court will 
sign the entry of judgment for $8,433.50. 
 

  

 8.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION FOR COMPEL FORMAL INITIAL RESPONSE 
FILED BY DMITRIY SHORNIKOV 
* TENTATIVE RULING: * 
 
 For the reasons set forth below, Plaintiff’s motion to compel supplementary responses is 
DENIED WITH PREJUDICE.  Plaintiff’s motion for sanctions is DENIED.  Defendant’s motion for 
sanctions is GRANTED.   
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 Since the last hearing, Plaintiff has filed a number of additional documents with the court.  
On February 8 the Court received from Plaintiff two similar documents entitled: “Summary of 
Hearing 1-11-2021, email filed to Dept. 36 before hearing 1.11.21”; and “Summary of Hearing 
2-1-2021, emails filed to Dept. 36 before hearing 2.1.21”  This court notes that these documents 
do not accurately reflect the proceedings before the court.  Plaintiff has filed multiple “proposed 
orders” with the Court which do not reflect the Court’s Orders.  Plaintiff is reminded that the 
prevailing party is to file and serve any orders of this Court.   
 
 On February 9, 2021, Plaintiff filed a document entitled “Plaintiff’s Objection to Hearing 
on 3.1.2021.”  The Court has stricken this “Objection” in a separate ruling filed February 18, 
2021. On February 24, 2021 the Court received a document entitled “Withdrawal of Motion 
to Compel Defendant’s Formal Initial Response to Request for Production, Set Two.” Plaintiff 
has failed to notify the court within the requisite time period for the motion to withdraw, 
nor provided proof of service of the motion on opposing counsel. Therefore, this attempt 
to withdraw is invalid. 
 
 The court takes judicial notice of the underlying docket. (See Cal. Evid. Code § 452; 
Cal. Rules of Court rule 8.111(b).)   
 
 Plaintiff filed his Complaint on December 17, 2019 requesting declaratory and injunctive 
relief and specifically alleging that the Defendant Lake Alhambra Property Owners Association 
had failed to comply with various rules and statutes governing its activities. 
On July 2, 2020, Plaintiff filed his first motion to compel the Defendant to provide discovery.  
The court (Honorable Charles Burch presiding) noted that the Plaintiff failed to comply with a 
hearing as required by Local Rule 3.301.  Judge Burch’s order further notes that a letter from 
the Discovery Facilitator (Geoffrey Steele, Esq.) was generated after the parties had submitted 
papers to the Discovery Facilitator.  On August 24, 3030, Judge Burch denied the July 2, 2020 
motion without prejudice and ordered that Plaintiff had permission to refile the motion to compel 
contingent upon meeting the following conditions: 
 

1) The parties shall meet and confer with the Discovery Facilitator in accordance 
with the directives of the Discovery Facilitator if either one of the parties wishes to have 
the hearing with the Discovery Facilitator.   
 
2) At the hearing the parties should address (at the minimum) the following issues: 
 

a. Whether Plaintiff’s request for Production, Set One, Item 1, is overbroad 
in that it encompasses records for an extended period of time (10 years) which 
goes beyond any relevance to the allegations in the complaint; and 
 
b. Whether there is a basis for the belief that Defendants have not provided 
a full and complete response to Plaintiff’s Request for Documents, Set One, 
Item #2 (seeking all documents relevant to Defendants’ Answer filed on 
February 18, 2020). 
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 The Honorable Judge Burch further admonished the Plaintiff that the motion would be 
considered only if the motion addresses the basis for the documents to be provided, whether the 
particular request is overbroad, and the specific observations of the Discovery Facilitator.  
 
 On October 7, 2020, Plaintiff filed a Motion to Compel Production of Documents.  
This Motion was heard on January 11, 2021 and denied.  On November 2, 2020, Plaintiff filed 
an additional motion to compel supplementary responses, which was duplicative of Plaintiff’s 
October 7, 2020 motion.  Both of the prior motions failed, in part, due to Plaintiff’s refusal to 
comply with Judge Burch’s findings and orders.   
 
 On November 20, 2020, Plaintiff filed a motion to compel Defendant’s “formal initial 
response to Plaintiff’s request for production, Set Two and for monetary sanctions.”  On the face 
of the pleading, the following is asserted: “This motion is filed under CCP 2031.300(b) and is 
Exempt from Discovery Facilitator Program, citing to local rule 3.300(a).  Local Rule of Court 
3.300(a) provides exemption for discovery disputes in [c]ases in which there has been no 
response to discovery requests.”  Within the body of the Motion, Plaintiff discloses that there 
have been responses to the discovery requests.  Therefore, Plaintiff has failed to comply with 
local rule 3.300(a).  Furthermore, this Court has previously ruled on the non-meritorious claim 
about the discovery response not being signed.  This motion is duplicative of prior issues which 
have already been decided by the Court.  Plaintiff has been previously warned about bringing 
non-meritorious motions.  Further, Plaintiff’s motion is untimely, as well as his eleventh hour 
attempt to withdraw the motion.  Defendant has already spent the time and gone through the 
expense of preparing and serving their opposition to Plaintiff’s motion.   Discovery has been 
provided by Defendant. Plaintiff’s motion is DENIED with Prejudice.  Plaintiff’s motion for 
sanctions is denied.  Defendant’s motion for sanctions is granted. Plaintiff is ordered to pay 
Defendant $1,827.00. (Cal. Code Civ. Proc. § 2031.300(c). 
 

  

 9.  TIME:  9:00   CASE#: MSL20-00540 
CASE NAME: PORTFOLIO RECOVERY VS. DEMARTI 
HEARING ON MOTION THAT MATTERS BE DEEMED ADMITTED 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 Plaintiff Portfolio Recovery Associates has filed a Motion to Deem Facts as Admitted and 
request for attorney’s fees and filing fees regarding an apparent lack of response to some 
Requests for Admissions propounded by Plaintiff and served on the Defendant. On July 14, 
2020 Plaintiff served by mail its first set of requests for admissions on Defendant.  No response 
was provided.  On September 28, 2020 Plaintiff wrote to Defendant to request they resolve the 
failure to respond to the Requests for Admissions.  Defendant failed to respond.  Failure to 
respond to request for admissions requires the Court to enter an order deeming the Requests 
Admitted.  Cal. Code Civ. Proc. 2033.280(b). 
   
 No opposition was received.  The Motion is GRANTED IN FULL. 
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10.  TIME:  9:00   CASE#: MSL20-00540 
CASE NAME: PORTFOLIO RECOVERY VS. DEMARTI 
HEARING ON OSC RE: WHY COURT SHOULD NOT STRIKE DEFENDANT'S ANSWER 
FOR FAILURE TO APPEAR 1/19/21 & DEFEND CASE 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

11.  TIME:  9:00   CASE#: MSL20-03165 
CASE NAME: ROD QUIGLEY VS HANSON FAMILY T 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HANSON FAMILY TRUST, et al. 
* TENTATIVE RULING: * 
 
 Mr. Quigley has been deemed a “vexatious litigant” subject to a pre-filing order. 
[“VEXATIOUS LITIGANT LIST” from Prefiling Orders Received from California Courts 
Prepared and Maintained by the Judicial Council of California – updated through  
February 1, 2021).  As no pre-filing order was obtained by Mr. Quigley, as required, the Court 
has stricken the Complaint.  The matter is closed. 

 

  

12.  TIME:  9:00   CASE#: MSN21-0136 
CASE NAME: IN RE: T.S. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Appearance required.  T.S. is ordered to appear. 

 

  

13.  TIME:  9:01   CASE#: MSC17-01596 
CASE NAME: NELSON VS. RILEY 
HEARING ON MOTION TO DISQUALIFY VERNON GOINS & LAW OFFICES 
FILED BY STEVEN P. NELSON JR., SHIRLEY W. NELSON 
* TENTATIVE RULING: * 
 
 This case is one of two related actions involving property on Livorna Road in Alamo.  
The previously adjudicated case (“2017 Partition Action”) involved Shirley and Steven Nelson’s 
(collectively “the Nelsons”) partition action against a co-tenant, John Riley, II.  At the conclusion 
of the 2017 Partition Action, a court appointed referee sold the property.  The Nelsons bought 
the property outright and John II received his share of the proceeds.  Although the appeal was 
denied in 2020, final judgment has not yet been rendered. 
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 In the instant action (“2019 Action”), John Riley et al v. Shirley Nelson et al; John Riley 
(Father of John Riley II in the 2017 Action referenced above), and John Riley II siblings, Trisha 
and Danielle Riley (the “Rileys”) have sued the Nelsons claiming the conveyance of the above 
property (which was subject to the partition action) from Nelson Riley LLC (an LLC formed 
between John Riley II and the Nelsons prior to acquisition of the property) was fraudulent.  
The Rileys (including John Riley II) were members of JWR, LLC, who with the Nelsons was a 
member of Nelson Riley LLC which owned real property in Alamo.  JWR had a 1/3 interest in 
the LLC, the Nelsons owned 2/3.  In 2013, Nelson Riley LLC conveyed the property to John 
Riley II, and the Nelsons.   
 
 Attorney Vernon Goins represents John Riley II in the 2017 Partition Action and the 
Rileys in the 2019 Action.   
 
 Attorney for the Nelsons have moved this Court to disqualify Mr. Goins based on 
conflicting declarations regarding ownership of the property at issue from John Riley II and the 
Rileys.  Neither the Rileys nor John Riley II have sought disqualification of counsel.  Rather, 
the Nelson’s attorney’s motion to disqualify Mr. Goins is premised on the claim that the conflict 
between John Riley II’s versus his father and siblings claim to the property are directly 
contradictory; therefore, Mr. Goins is violating his ethical duty to the Court and the public by 
presenting these conflicting claims.   
 
 The motion to disqualify counsel was filed on October 13, 2020 and served on Mr. Goins 
on October 8, 2020.  The matter was set for hearing on January 11, 2021.  Mr. Goins did not file 
an opposition to the motion.  The Court, on its own motion, continued the matter to March 1, 
2021 and ordered Mr. Goins to file his opposition to the motion to disqualify by January 22, 
2021.  Mr. Goins filed his response on January 28, 2021, six days after the deadline set by the 
court.  Although Mr. Goins is in violation of the California Code of Civil Procedure section 1005 
and, as well, California Rule of Court 3.1300, the court will not reject the untimely submission, 
and has considered Mr. Goins’ opposition prior to issuing this ruling.    
 
 Mr. Goins’ opposition is silent regarding the conflict of allegations which forms the basis 
of the Defendants’ motion. Further, Mr. Goins does not address whether he has informed 
consent from his clients.  Mr. Goins’ opposition merely asserts that the Nelsons have 
unreasonably delayed moving for disqualification and hereby waived any conflict of interest 
objection as it was not asserted when the case was filed in 2019.  Mr. Goins also asserts, 
without noting any specifics, that there would be “considerable prejudice” to the Riley clients to 
obtain a new lawyer at this juncture in the case. 
 
 The court takes judicial notice of the underlying docket. (See Cal. Evid. Code § 452; Cal. 
Rules of Court Rule 8.111(b).)  The court takes judicial notice of portions of the reporter’s 
transcript of proceedings on May 31, 2019 and November 22, 2019 in the matter of Nelson v. 
Riley (Cal. Evid. Code §§ 452, 452 and Cal. Rule of Court 3.1306) and, as well, the Response to 
Requests for Admissions provided by John Riley in the 2019 Action [Plaintiff John Riley’s 
Response to Defendant Shirley W. Nelson’s Requests for Admission, Set One; signed April 16, 
2020, verified July 1, 2020].  
 
 The relevant facts are as follows: 
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1) The “Nelson Riley LLC” was formed between Shirley and Steven Nelson and the 

JWR LLC (which was comprised of the Rileys [including John Riley II].  The Nelson 
Riley LLC purchased the subject property in Alamo which is at issue in both the 2017 
Partition Action and the 2019 Action.  JWR had a 1/3 interest in the LLC, the Nelsons 
owned 2/3.   

2) On December 5, 2012, the members of the Nelson Riley LLC dissolved the 
company, as of September 15, 2012.  The members agreed that the ownership 
would be changed from Nelson Riley to tenants in common.  John Riley II signed 
the dissolution instrument on behalf of JWR. 

3) On March 8, 2013, Nelson Riley LLC conveyed the property to Steven and Shirley 
Nelson, individually, and John W. Riley II.  The Nelsons and John W. Riley, II each 
signed the grant deed, resulting in each holding a 1/3 interest.  

4) In the 2017 Partition Action, John Riley II, in an answer verified by Mr. Goins, 
admitted he “owns an undivided 1/3 in the subject real property, and holds the 
undivided 1/3 as a tenant in common” with the Nelsons. (Answer to the Complaint, ¶ 
1, filed November 17, 2019). 

5) In the 2017 Partition Action, Mr. Goins responded to a court’s question regarding 
John Riley II’s interest in the property and stated that John Riley II was one third 
owner; Mr. Goins further stated that “at the minimum, he [John Riley II] would be 
sharing his 1/3 interest with those other members of the LLC [the LLC formed with 
his sisters and father]; therefore, making [John Riley II] a one – 1/12 owner.” 
[Reporter’s Transcript of hearing before the Honorable Charles Treat on May 31, 
2019] 

6) The Complaint for the 2019 action (“2019 Action”) listed the Nelsons as Defendants.  
John Riley II was not a named defendant. 

7) In the 2019 Complaint, John Riley II’s father, John Riley and his two sisters, assert 
that they had an interest in the property and that their interest was lost when the 
property was transferred by grant deed on March 8, 2013. 

8) The 2019 Action was filed on May 30, 2019 and served on the Nelsons on July 26, 
2019. 

9) In a verified response to a Request for Admissions in the 2019 action, John Riley Sr. 
filed a verified response denying that John Riley II owned 1/3 of the property. 
[Plaintiff John Riley’s Response to Defendant Shirley W. Nelson’s Requests for 
Admission, Set One; signed April 16, 2020, verified July 1, 2020]. 

10) Although the Appeal was denied, Judge Treat has yet to render final judgment in the 
2017 Partition Action. [reporter’s transcript of proceedings of November 22, 2019  in 
the matter of Nelson v. Riley before the Honorable Judge Steve Treat]. 
 

 A motion to disqualify counsel brings a client's right to choice of attorney into conflict with 
the need to maintain ethical standards of professional responsibility. (People ex rel. Dept. of 
Corporations v. SpeeDee Oil Change Systems, Inc. (1999) 20 Cal.4th 1135, 1145; Metro 
Goldwyn-Mayer, Inc. v. Tracinda Corp. (1995) 36 Cal.App.4th 1832, 1838. The paramount 
concern is the “preservation of public trust in the scrupulous administration of justice and the 
integrity of the bar.”  Jessen v. Hartford Casualty Ins. Co., (2003) 111 Cal. App. 4th 698, 705. 
Courts are mandated to “control in furtherance of justice, the conduct of its ministerial officers, 
and of all other persons in any manner connected with a judicial proceeding before it, in every 
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matter pertaining thereto.”  Cal. Code Civ. Proc. § 128(a)(5).  In pursuit of that purpose, this 
Court must evaluate the conflict in light of the Attorney’s Code of Professional Conduct.  
Rule 1.7(d)(3) permits representation only if “the representation does not involve the assertion of 
a claim by one client against another client represented by the lawyer in the same litigation or 
other proceeding before a tribunal.” Cal. Rules of Professional Conduct, Rule 1.7(d)(3). 
 
 A conflict of interest is actual between jointly represented clients whenever their common 
lawyer's representation of one may be rendered less effective by reason of the representation of 
the other. (Spindle v. Chubb/Pacific Indemnity Group (1979) 89 Cal. App. 3d 706, 713).   
“Where an attorney successively represents clients with adverse interests, and where the 
subjects of the two representations are substantially related, … the attorney [must] be 
disqualified from the second representation. (Western Continental Operating Co. v. Natural Gas 
Corp., 212 Cal. App. 3d 752. People ex rel. Dept. of Corporations v. SpeeDee Oil Change 
Systems, Inc. (1999) 20 Cal.4th 1135, 1146).  Here, the clients of Mr. Goins have notably 
adverse interests.   
 
 John Riley II has asserted that he was entitled to 1/3 of the property as owned by Nelson 
Riley. The Rileys assert that they owned a portion of that 1/3 of the property which was awarded 
to John Riley II in the 2017 Action. Central to the 2019 case is the transfer of interest from 
Nelson Riley LLC to the Nelsons and John Riley II.  The right to the property is the crux of the 
conflict in both actions.  Therefore, the Court finds a fundamental conflict of interest manifested 
in the sworn declarations of John Riley II and the verified answer of John Riley Senior.  
 
 When faced with disqualifying an attorney for an alleged conflict of interest, courts have 
considered such interests as the clients' right to counsel of their choice, an attorney's interest in 
representing a client, the financial burden on the client of replacing disqualified counsel, and any 
tactical abuse underlying the disqualification proceeding. (Bell v. 20th Century Ins. Co.,  212 
Cal.App.3d at pp. 197-198; Gregori v. Bank of America, supra, 207 Cal.App.3d at pp. 300-301; 
William H. Raley Co. v. Superior Court (1983) 149 Cal.App.3d 1042, 1048; but see River West, 
Inc. v. Nickel, 188 Cal.App.3d 1297 at pp. 1304-1308.  
 
 This Court has weighed all of these interests in considering the disqualification and 
found that they are not outweighed by the crucial conflict in these actions.  This Court does not 
find any tactical abuse by the moving party.  Although it may be assumed that the Rileys will 
incur further expense for a new attorney to become familiar with their case, the Court, in 
balancing this time consumption against the conflict, finds that any prejudice is outweighed by 
“the necessity of preserving the public trust in the scrupulous administration of justice.” State 
Farm Mutual Automobile Insurance Company v. Federal Insurance Company (1999) 72 Cal. 
App. 4th 1422, 1428); Rule of Professional Conduct 1.7(d)(3) [prohibiting representation when 
the assertion of one client is against another client represented by the lawyer in the same 
litigation or other proceeding before a tribunal]. 
 
 Mr. Goins’ remaining assertion is that the Nelsons waived their right to disqualification by 
delaying their motion unreasonably.  California courts recognize that disqualification of counsel 
may be impliedly waived (In re Complex Asbestos Litigation (1991) 232 Cal.App.3d 572, 599.) 
The delay has to be extreme or unreasonable before it operates as a waiver. (Western 
Continental Operating Co. v. Natural Gas Corp. (1989) 212 Cal.App.3d 752, 764] [the delay 
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“was not extreme or unreasonable”]; Forrest v. Baeza (1997) 58 Cal.App.4th 65, 78 [the delay 
was “insufficiently extreme”].)  
 
 In this matter, John Riley’s Response to the Request for Admissions was served by e-
mail on counsel for the Defendants April 16, 2020.  The verification for the response was not 
sent until July 1, 2020, and was stamp-dated as received by counsel for the Nelsons on July 6, 
2020.  Therefore, although impliedly a conflict could be inferred from the Complaint in the 2019 
action, the conflict was not manifest until July 6, 2020 when John Riley Sr.’s verified responses 
were received by counsel for the Nelsons. 
 
 Nelson’s counsel filed this motion to disqualify Vernon Goins on October 8, 2020, three 
months after the verified responses were received.  A three month delay between verification of 
the conflict and the filing of the motion is not extreme.   (See River West, Inc. v. Nickel (1987) 
188 Cal.App.3d 1297, 1310-1313 (four month delay between notice of the lawsuit and the filing 
of this motion is not “extreme” delay).  
 
 Therefore, the motion to disqualify Vernon Goins as counsel is GRANTED. 

 

  

14.  TIME: 10:00   CASE#: MSL18-04502 
CASE NAME: CHAPPELL VS. DREW 
JURY TRIAL - (EXPEDITED) LONG CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for (expedited) long cause trial.  Failure to appear may result in 
the imposition of sanctions. 

 

  

15.  TIME: 10:00   CASE#: MSL19-05978 
CASE NAME: SECOND ROUND VS. TALLAYO 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in the 
imposition of sanctions. 
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16.  TIME: 10:00   CASE#: MSL19-06919 
CASE NAME: BANK OF AMERICA VS. FERSAOUI 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in the 
imposition of sanctions. 
 

  

17.  TIME: 10:00   CASE#: MSL19-07019 
CASE NAME: KBR INC.  VS.  BAKER 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in the 
imposition of sanctions. 
 

  

18.  TIME: 10:00   CASE#: MSL19-08007 
CASE NAME: SYNCHRONY VS. HANGARTNER 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in the 
imposition of sanctions. 
 

  

19.  TIME: 10:00   CASE#: MSL20-00734 
CASE NAME: HARRIS VS. ANDRONICO 
SPECIALLY SET HEARING ON: DEFAULT PROVE-UP 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
Appearance by plaintiff required. 
 

  

20.  TIME: 10:00   CASE#: MSL20-01105 
CASE NAME: MIDLAND CREDIT VS. NGUYEN 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in the 
imposition of sanctions. 
 

 

 


